RONALD € DAUGHERTY
| BLA 95- 107 Deci ded February 18, 1998

Appeal froma Decision of the Galifornia Sate Gfice, Bureau of Land
Managenent , decl aring mning clai mCAMC 262117 null and void ab initio.

Rever sed.

1 Exchanges of Land: Forest Exchanges--Mning A ai ns:
Lands Subject to

Pursuant to 43 CF. R 8§ 2202.1(b) (1993), the filing of
a notice of an offer for a national forest exchange
wth the authorized BLMofficer and the notation of
such proposed exchange on the public | and records
segregates the National Forest Systemlands included in
t he proposed exchange fromappropriation, |ocation, or
entry under the general mning laws for 2 years. A
mning claimlocated on | ands included in a proposed
Forest Service exchange between the tine a notice of
offer for forest exchange is received by BLMand t he
tine the proposed exchange is posted on the public | and
records is not null and void ab initio where it is
recorded wth BLMw thin 90 days of its date of

| ocation as required by section 314 of FLPMA 43 US C
§ 1744 (1994).

APPEARANCES.  (hri stopher Charl es Hohns, Esg., Gass Valley, Gilifornia,
for Appellant.

(PN ON BY ADM N STRATI VE JUDCE FRAZI ER
Ronal d C Daugherty has appeal ed froma Decision of the Galifornia
Sate Gfice, Bureau of Land Managenent (BLMN), dated Cctober 5, 1994, which

declared the AUJ placer mining cla m(CAMC 262117) null and void ab initio,
because the claimwas | ocated on | ands segregated fromlocati on under the
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general mning laws. 1/ In connection wth his appeal, Daugherty filed a
Petition to Say, which the Board granted by O der dated July 16, 1994.

The AU placer mning claim |ocated on Novenber 5, 1993, is situated
in the NWINW. (properly described as located in Lot 6) of sec. 21, T. 18
N, R 10 E, Munt Oablo Mridian, Nevada Gounty, Galifornia. Daugherty
recorded the claimwth the county recorder on January 28, 1994, and wth
BLMon January 31, 1994, wthin the 90-day period required by section 314
of the Federal Land Policy and Managenent Act of 1976, 43 US C 8§ 1744
(1994).

By letter dated Novenber 1, 1993, to the Title and Records Lhit,
Glifornia Sate Gfice, BLM and recei ved Novenber 2, 1993, the Leader,
Gentral Zone Land Adjustnent Team U S Forest Service, Hdorado National
Forest, Lhited Sates Departnent of Agriculture, enclosed the | egal
description for certain Federal and non-Federal |ands included in a
National Forest |and exchange proposed by Serra Pacific Industries,
requesting BLMto effect serialization and segregation of the Federal
lands. The legal descriptionlisted lot 6 insec. 21, T. 18 N, R 10 E
Serial No. CACA 33543 was assigned to the exchange application by BLM

By letter dated Septenber 21, 1994, the Acting Forest Supervisor,
Tahoe National Forest, requested that BLMi nformDaugherty and Nunnick that
the AU placer mning claimwas null and voi d pursuant to exchange
appl i cati on CACA 33543.

In accordance with this request fromthe Forest Service, BLMi ssued
its Decision declaring the AU placer mning claam"null and void ab
initio." The Decision found that the Iand on which Appel | ant's mni ng
claimis situated is included in Forest Service exchange application CACA
33543 whi ch was segregated fromentry under the mning | ans pursuant to 43
CFR 8§ 2202 . 1(b) (1993).

The Decision states: "[T]he application fromthe forest service [sic]
for the exchange was received in this office on Novenber 2, 1993;
therefore, the | ands were segregated frommneral |ocation and entry on
Novenber 2, 1993, which preceded the date of attenpted | ocati on on Novenber
5, 1993."

In his Satenent of Reasons on appeal (SCR, Daugherty does not
dispute that BLMrecei ved the Forest Service notice of the proposed
exchange on Novenber 2, 1993, that the AU pl acer mning cla mwas | ocated
on Novenber 5, 1993, or that the | ands proposed for exchange include the
site of the AUplacer claim Rather, Daugherty chal | enges BLM s
decl aration

1/ Wiile the record shows that Fonald D Nunni ck, the co-owner of the AU
placer mning claim received a copy of the BLMDecision, he did not file a
notice of appeal .
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that his claimwas | ocated when the | and was segregated fromentry under
the general mning lans. n appeal, he contends that 43 CF. R § 2202. 1(b)
requires two separate acts to effect segregation: the filing by the Forest
Service of the notice of an offer for a forest exchange wth BLMand "t he
notati on of such proposed exchange on the public |and records.” (SR at
1.) He asserts that BLMnoted the Forest Service exchange applicati on,
CACA 33543, on the public land records after the date of |ocation of his
mning claim Appellant argues that the |and was therefore not segregated
fromentry at the tine he located the claim The BLMhas not filed an
answer in this case.

[1] The applicable regulation, 43 CF. R § 2202. 1(b) (1993),
provides, in relevant part:

The filing of a notice of an offer for forest exchange wth the
aut hori zed of ficer and the notation of such proposed exchange on
the public land records shall segregate the National Forest
Systeml ands included in the proposed exchange from
appropriation, location or entry under the general mning | ans
but not fromthe applicability of those public |and | ans
governing the use of the National Forest Systemunder |eases|, ]
license or permt, or governing the disposal of mneral or

veget ative resources, other than under the general mining | ans.

The question presented by this appeal is whether the land in lot 6, sec. 21
was open to mneral entry on Novenber 5, 1993, when Daugherty nade hi s
location. Ve conclude that it was.

The BLMdid not forward the | and status records covering the period
that Appellant |ocated his AU placer mning claim The case file contains
a Master Title Pat dated July 23, 1994, wth the Forest Service exchange
application noted, a Hstorical Index noting the Forest Service exchange
application wth an action date of Novenber 2, 1993, and a Serial Register
Page dated Septenber 26, 1994, which states that the records were noted on
Novenber 12, 1993. Sgnificantly, the file contains a copy of the Forest
Service letter of Novenber 1, 1993, requesting segregation based on the
proposed | and exchange. There appears at the bottomof the page, an
inprinted stanp, captioned Records Noted. The stanp, contains six titled
spaces, three of which are conpleted indicating that BLMstaff took the
followng action related to Forest Service exchange application CACA 33543:

noted the Master Title Pat on Novenber 12, 1993; noted the Hstorical
I ndex on Novenber 15, 1993; and verified the notation process on Decenber
1, 1993.

Lands w thin an exchange proposal are segregated fromlocati on upon
the filing of a notice of a forest exchange offer and the notation of such
proposed exchange on the public land records. 43 CF.R § 2202.1(b)
(1993); see Dean Saton, 136 | BLA 161 (1996); John & Maureen Vdtson, 113
| BLA 235 (1990); Gscar E Harding, 110 IBLA 117 (1990). The above- cited
docunents contained in the case file establish the date on which
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BLM nade the notation of the proposed Forest Service exchange application
to the various public land records. Ve conclude that the segregative
effect of the Forest Service exchange application began on Novenber 12,
1993. This date was after Appellant located his mning claim Therefore,
BLMwas in error in finding Daugherty's mining claimnull and void ab
initio. See Dean Saton, supra, at 164.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF.R 8§ 4.1, the BLM Deci si on
of ctober 5, 1994, declaring the AU placer mning cla m(CAMC 262117) nul |
and void ab initio is reversed.

Gil M Fazier
Admini strative Judge

| concur:

Janes P. Terry
Admini strative Judge
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